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of experts is indicated follow the proce-
dures in § 536.39 of this chapter. No at-
torney representation agreement will 
be sent to the injured party’s rep-
resentative without USARCS approval. 

(b) Claims of $50,000 or less. The 
amount of hands-on investigative ef-
fort is directly related to the amount 
of insurance coverage that the 
tortfeasor possesses and the amount of 
coverage that the injured party has. 
Where the injured party is represented, 
request information from his lawyer or 
insurer, in addition to the documents 
obtained in initial screening. The ACO 
should be able to form an independent 
opinion as to liability based on the in-
vestigation of the government and not 
solely on that of the injured party’s at-
torney. 

(c) Claims of $5,000 or less. Small 
claims procedures are applicable to the 
extent feasible. See § 536.33 of this chap-
ter. Investigation, assertion and settle-
ment by e-mail, phone or fax is encour-
aged. The investigation and action 
should be recorded. DA Form 1668, 
Small Claims Certificate, may be used 
as a model, modifying it as needed. A 
sample completed Small Claims Cer-
tificate is posted at USARCS Web site 
for the address see the Note to § 537.1. 

(d) Relations with injured party. (1) 
When the injured party becomes known 
and an interview can be conducted lo-
cally, all relevant facts will be ob-
tained unless the injured party is rep-
resented by a lawyer. In this latter 
event, basic information as set forth on 
DD Form 2527, Statement of Personal 
Injury (a completed sample is posted at 
the USARCS Web site; for the address 
see the Note to § 537.1) can be obtained 
without violating lawyer-client privi-
lege. If the injured party is not imme-
diately available, the information can 
be obtained by requesting assistance 
from another ACO, a unit claims offi-
cer, a reservist or Army National 
Guard (ANG) member, another federal 
agency, or another means. 

(2) When the injured party is rep-
resented, a Health Insurance Port-
ability and Accountability Act 
(HIPAA) medical release form (sample 
posted at the USARCS Web site; see 
§ 537 (b)(4)) permitting USARCS to send 
out the medical records of the injured 
party for claims purposes, will be sent 

to the injured party’s lawyer for com-
pletion and return. 

(3) When the injured party or his or 
her lawyer refuses to furnish necessary 
information, it can usually be obtained 
by other means, for example, from an 
accident report or investigation. A no-
tice will be furnished to all parties that 
the government has been assigned the 
right to bring a claim for the value of 
medical care furnished, lost pay or 
value of property lost or destroyed, and 
that the United States has the right to 
bring an independent cause of action. 
In absence of timely and appropriate 
response, discuss with the AAO to de-
termine what action should be taken. 

§ 537.9 Assertion. 

(a) Asserting demands. If a prima facie 
claim exists under state law, a written 
demand will be made against all the 
tortfeasors and insurers. This includes 
demands against the injured party’s 
own insurance coverage, no-fault cov-
erage and workers’ compensation car-
rier. The earlier the demand the better. 
A demand will not be delayed until the 
exact amount of medical expenses or 
lost pay is determined. The demand 
letter will state that the amount will 
be furnished when known. A copy of 
the demand will be furnished to the in-
jured party or, if represented, his law-
yer. Two sample demand (or assertion) 
letters are posted at the USARCS Web 
site (for the address see the Note to 
§ 537.1). Demand letters are for initial 
contact with insurance companies. One 
of the posted samples is for a medical 
assertion for a soldier (that includes 
wages). The other is for a medical as-
sertion for a civilian (that does not in-
clude wages). Remember the following 
points when asserting demands: 

(1) The fact that the medical ex-
penses have been assigned to the 
United States and as a result the 
United States has a cause of action in 
federal or state court. All parties will 
be notified that if the insurer pays the 
amount to another party, the United 
States has the right to collect from the 
insurer. 

(2) Demands for third-party torts are 
under the authority of the FMCRA; de-
mands where there is no tortfeasor are 
under the authority of 10 U.S.C. 1095; 
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demands for property loss or damage 
are under the authority of the FCCA. 

(b) Documentation of damages. MTFs 
are required by AR 40–400, Patient Ad-
ministration, chapter 13 to furnish 
complete billing documents to RJAs. 

(1) TRICARE bills are obtained from 
the fiscal intermediary servicing the 
ACO. The amounts are based on the 
amount TRICARE pays and not the 
amount the patient is billed by the pro-
vider. TRICARE bills must be screened 
to insure that the care is incident or 
accident related as the demand is lim-
ited to that amount. 

(2) MTF bills, both outpatient and in-
patient, are obtained from either the 
MTF co-located with the ACO or if an-
other MTF is involved, from that MTF, 
regardless of uniformed service affili-
ation. Outpatient bills include not only 
the cost of the visit but also the cost of 
each procedure, such as x-rays or lab-
oratory tests. Inpatient billing is not 
based on services rendered but on a di-
agnostic group. Charges for profes-
sional inpatient services will be 
itemized the same as outpatient care. 
Charges for prescription services will 
be included. Screening to ensure that 
only incident or accident related care 
is claimed is essential. The cost of am-
bulance services, ground or air, will be 
calculated with MTF assistance and de-
manded. Burial expenses are obtained 
from the local mortuary affairs office 
on DD Form 2063, but will be demanded 
only when the insurance coverage in-
cludes such expenses. 

(3) Lost pay will be obtained from the 
leave or earnings statement or the ac-
tive duty pay chart for the year or 
years in question and will include spe-
cial and incentive pay unless the in-
jured service member did not receive 
either due to the length of time off as-
signed duty. The time off duty will be 
based on the time service members are 
unable to perform duties for which 
they have been trained (their military 
occupational specialty). It will not be 
limited to inpatient time. Time in a 
medical holding or convalescent leave 
will be lost time. 

(4) The amount recoverable for per-
sonal property losses is limited to its 
value at the time of loss. Depreciation 
charts may be used to determine the 
reduction from the value at purchase. 

Replacement value will not be used. 
Both real and personal property dam-
age will be on the value of labor and 
cost of material including the use of 
heavy equipment. When the cost of re-
pairs is greater than $50,000, 10% over-
head will be added. This can be sub-
stantiated using case law and by seek-
ing documentation from the repair fa-
cility. 

(c) Double collections prohibited. When 
the cost of medical care is recoverable 
by the MTF from medical care insur-
ance, both primary and supplemental 
under 10 U.S.C. 1095, an assertion under 
FMCRA will be made, including a de-
mand for lost pay not recoverable out 
of health insurance. While the United 
States is entitled to recover costs of 
medical care from both the injured par-
ties’ medical insurance and from the 
third-party tortfeasor, USARCS policy 
is not to collect twice. RJAs will care-
fully coordinate with the MTF to in-
sure that double collection does not 
occur. Demand for lost pay should be 
enforced as it is not recoverable from 
medical care insurance. 

§ 537.10 Recovery procedures. 
(a) Recovery personnel have three 

means of enforcing recovery following 
initial assertion. 

(1) Referral to litigation pursuant to 
§ 537.11; 

(2) The head of an ACO should re-
quest Chief, Litigation Division, 
OTJAG to have the RJA appointed as a 
Special Assistant United States Attor-
ney when the following criteria are 
met: 

(i) Filing suit is a frequent necessity, 
e.g., insurance companies are refusing 
payment on small claims either by 
raising issues well settled or by regu-
larly reducing the amount of medical 
care as not fair and reasonable; 

(ii) The local U.S. Attorney’s office is 
in favor of such appointment due to his 
previous experience with the RJA and 
the additional burden of affirmative 
claims litigation on his staff; 

(iii) The RJA has at least two years 
experience and is likely to continue in 
the RJA assignment for at least one 
year; and 

(iv) Commander USARCS concurs in 
the appointment and is willing to fur-
nish support. 
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